
BEFORE THE

Federal CommunicationsCommission
WASHINGTON, D.C. 20554

In theMatterof )
)

ForeignOwnershipGuidelinesfor FCCCommon ) TB DocketNo. 05-55
CarrierandAeronauticalRadioLicenses ) (DA 04-3610)

To: TheInternationalBureau

COMMENTS ON PETITION FOR RECONSIDERATION

LeventhalSenter& LermanPLLC (“LS&L”) herebysubmitsthesecommentsin

responseto thePublicNoticeissuedby theInternationalBureauon February11, 2005

(DA 05-384;hereinafter‘Notice”).’ TheNoticesolicits commentson a Petitionfor

Reconsiderationfiled in theabove-captionedmatterby the law firm of Wilkinson Barker

KnauerLLP on December17, 2004(hereinafter‘Petition”).

A, Commentson the Petition

ThePetitionessentiallyaddressesoneparticularaspectoftheInternational

Bureau’sForeign OwnershipGuidelinesJbr FCC CommonCarrier andAeronautical

RadioLicenses,releasedNovember17, 2004(DA 04-3610;hereinafter“Guidelines”).

As summarizedby thePetitionat 13:

TheBureaushouldthereforereviseits Guidelinesto reflect theCommission’s
practiceof applyingsection310 (b)(3)only to direct alien ownershipof licensees
andsection310 (b)(4) to all indirect ownership,regardlessof whethertheforeign
investmentis in aU.S. companythat controlsthe licensee.

LS&L, alaw firm concentratingin communicationsandmedialaw, provideslegalservicesto

numerousCommissionlicenseesas well asnon~domesticentities with interestsin suchlicensees.
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Although,astheCommissionrecognizedin VoicestreamWirelessCorporation,16 FCC

Rcd 9779at¶38 (2001),thereis someambiguityin theinterrelationshipbetweenthetwo

subsections,thePetitionmakesaconvincingargumentthatprior Commissionrulings in

this particularrespectareatoddswith theGuidelines. Weparticularlyagreethat the

Guidelinesshouldbe modified in themannerrequestedby thePetitionto “avoidthe

illogical resultof imposinga stricterstandardon non-controllingindirect investmentthan

that appliedto controllingindirectinvestments.” (Petitionat 13)

In addition,LS&L believesthat thegreaterflexibility providedby thePetition’s

requestedrelief will providepublic interestbenefitsby fosteringadditional sourcesof

capital,moreefficientcorporatestructures,less confusionin futuretransactionsand,asa

result,conservationof Commissionresources.

B. Commentson Guidelines DomesticHolding Companies

TheGuidelines,in variousplaces,assertthat all indirect foreignownershipmust

be heldthroughadomesticallyorganizedholdingcompany. Forexample:

Theprohibition containedin Section310(b)(3)also appliesin situationswherea
foreigngovernment,individual, orcorporationholdsequity or voting interestsin
a licenseethroughan interveningdomesticallyorganizedholdingcompanythat
itself holdsnon-controllinginterestsin the licensee.”(Guidelinesat 6;
underscoringadded)]

“By its expresslanguage,Section310(b)(4),ratherthanSection310(b)(3),applies
in situationswheretheforeign entityholdsequity or votinginterestsin a
domesticallyorganizedholdingcompanythat directlyor indirectly controlsthe
licensee.”(Guidelinesat 7; underscoringadded)

CompareGuidelinesat 20, whereanyreferenceto adomesticallyorganizedholdingcompanyis
omitte&



-3-

1. Section310(b)(3

)

Readliterally, Section310(b)(3)statesthat no morethanone-fifthof thecapital

stockof a licenseecompanymaybe ownedor votedby, amongotherthings,“any

corporationorganizedunderthelaws ofaforeign country.” Thus,clearly, to theextenta

foreign individual holds20%orlessof thelicenseecompany,Section310(b)(3)doesnot

barsuchholdingsevenif theyare heldthroughanon-domesticcorporation. And, thereis

nothingin thelegislativehistoryoftheprovision— or its predecessors— that would

engenderacontraryview. TheBureau’sstatementsmaybe readto contradictthis

conclusion,althoughLS&L doesnot believethat wastheBureau’sintention.

Accordingly,LS&L urgesthe Bureauto reaffirm its view of subsection(b)(3) to

makeclearthat compliantforeign interests— thoseof 20%or less -~ maybe heldby

foreignaswell asdomesticbusinessentities,includingbut not limited to foreign

3corporations.

2. Section310(b)(4

)

In contrast,Section310(b)(4),by its terms,maybe readastheGuidelines

generallysuggestwith respectto theplaceof incorporationof companiesin the

ownershipchain; that is, no broadcast,commoncarrieror aeronautical...radiostation

licensemaybe heldby:

......
(4) any corporationdirectly or indirectly controlledby . . . any corporation

organizedunderthe lawsof a foreign country....

Evenin this case,however,thereis no reasonto believethat Congressintendedto

precludeU.S. entitiesfrom using“off-shore” businessformationsas ameansof investing

-‘ As to non-compliantforeign holdings(that is, thoseexceeding20%),LS&L believestheanalysis
presentedimmediatelybelowwith respectto subsection(b)(4) should apply.
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in, andholding,Commissionlicenseecorporations— andnothingin the legislativehistory

would supportsucha prohibition.

LS&L believesthis is not only a reasonableinterpretationofCongress’

intentbut onethat canbe supportedby theexpresslanguageofthestatute.The

prohibitionin (b)(4) goesonly to a licenseecorporationdire ~tlyor indirectly controlled

by anon-domesticcompany;if thenon-domesticcompanyholdsmorethan 50%of the

licenseeyet is merelyaconduitof controlexercisedby aU.S. parent,thestatutory

prohibition itself would simplybe inapplicable.

Accordingly,LS&L requeststheBureauto clarify its statementswith respectto

thenotionthat only domesticallyorganizedholdingcompaniesmaybein theownership

chainof foreign individualsorcompaniesin (b)(4) situations.

C. Commentson Guidelines Datran

LS&L also agreeswith theBureau’sanalysisofthecontinuingimport of Data

TransmissionCo., 59 F.C.C.2d 439 (1975):

TheCommissiontreatsSection310(b)(3)and310(b)(4)restrictionsseparately
anddoesnot aggregatetheforeign interestscalculatedunderSection310(b)(3)
with foreign interestscalculatedunder310(b)(4). In otherwords,foreign
investmentin the Ii ~enseeandforeigninvestmentin thelicensee’sU.S. pareniare
not aggregatedfor purposesof calculatingforeign ownership.(SeeGuidelines,
SectionG at 23)

To thesameeffect is theBureau’sconclusionin footnote* on page9 of theGuidelines:

Foreignownershipinterestsmaybe held in the licenseeandtheparentof the
licenseeatthesametime.

In its 1975holding in Datran, thefull Commissionrecognizedthat Congressdid

not intenda “flow-through” effect suchthat ownershipin the licenseeshouldbe

aggregatedwith ownershipin theparentto determinecompliancewith thestatute. As a
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matterof statutoryconstruction,theCommissionheldthat interestsin boththe licensee

companyandits parent— up to andincluding the respectivestatutorymaximumsof 20%

and25%respectively— wereentirelypermissible.ThePetition,wenote,doesnot contest

this conclusionin any way.

Although theGuidelines(at4) recitethat theguidancebeingprovidedis

specificallyintendedto governonly two classesof radio licensesundertheBureau’s

purview, it is obviousthat asa matterof Commissionconstructionof its enablingstatute,

theholding that Congressdid not intenda“flow-through” effect with respectto (b)(3)

and(b)(4) must,ofnecessity,apply to all Commissionlicensessubjectto Section310’s

ownershiplimits (includingbroadcastlicenses).A statutoryprovisionthat doesnot

distinguishbetweencategoriesof personson its facemaynot be construedto have

differentmeaningswith respectto suchcategories.See,e.g., Clark ‘. SuarezMartinez,

125 5. Ct. 716,722-23(decidedJanuary12, 2005)(giving ‘samewordsadifferent

meaningfor eachcategorywould be to invent a statuteratherthaninterpretone”);Harris

v. UnitedStates,536 U.S. 545, 556(2002)(rejecting“a dynamicview of statutory

interpretation”).
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D. Conclusion

Fortheforegoingreasons,LS&L requeststhat: (i) thePetitionbe favorably

considered;(ii) theviewsexpressedin theGuidelinesconcerningtheDatran casebe

expandedto includeall Commissionlicensessubjectto Section310(b),and(iii) the

Bureauclarify its statementspertainingto domesticallyorganizedholdingcompaniesas

setforth above.

Respectfullysubmitted,

LEVENTHAL SENTER& bERMAN PLLC

By: _____________________

NormanP. Leventhal
BarbaraK. Gardner
David S. Keir

2000K Street,N.W.
Suite600
Washington,D.C. 20006
(202)429-8970March 14, 2005
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